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       January 22, 2003 

Internal Revenue Service 
T:EO:RA 
1111 Constitution Avenue, N.W. 
Washington, D.C.  20224 
 
Attention of Mr. David W. Jones 
 
 Re:   Comments on the IRS Proposed Changes to 
    Form 990,“Return for Organization Exempt 
    from Income Tax”     
 
Dear Mr. Jones: 
 

We are writing to comment on the proposed changes to Form 990, Return of 
Organization Exempt from Income Tax (“Form 990”) described by the Internal Revenue Service 
(the “Service”) in Announcement 2002-87, 2002-39 I.R.B. 624 (Sept. 4, 2002), entitled “Form 
990 Series Developments and Request for Comments Regarding Possible Changes.”   

The Committee on Non-Profit Organizations of the Association of the Bar of the 
City of New York comprises attorneys practicing in the New York City area who work for or 
represent tax-exempt organizations and includes attorneys with clients that are tax-exempt 
organizations, attorneys for various public agencies, current and former attorneys with the New 
York State Attorney General’s office, and counsel employed directly by tax-exempt 
organizations. 

Announcement 2002-87 identifies four areas in which the Service is considering 
making changes to Form 990:  fundraising, Section 5271 political organizations, foreign grants 
and corporate responsibility.  For ease of reference in our discussion, excerpted portions of 
Announcement 2002-87, in italics, are set forth below, followed by our comments. 

                                                 
1 Unless otherwise noted, all “Section” references are to the Internal Revenue Code of 1986, as 

amended (the “Code”). 
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Presumably, the Service's authority for the proposed revisions is derived from the 
general authority given to the Secretary of the Treasury in Section 6033(b)(14) of the Code to 
obtain “such other information for purposes of carrying out the internal revenue laws.”  While 
the discretion granted to the Service to request information from certain tax-exempt 
organizations is broad, it is not unfettered.2  Accordingly, attempts to use such authority to 
increase compliance with the internal revenue laws should be weighed against whether the 
additional burdens imposed on tax-exempt organizations are justified, whether the privacy of 
individuals is unduly sacrificed and whether the information obtained truly advances disclosure 
principles. 

Fundraising 

• Should it be mandatory for all organizations to complete columns (B), (C) and (D) of 
Part II?  These columns identify expenses as program service expenses, management and 
general expenses, and fundraising expenses.  Currently, only organizations described in 
Sections 501(c)(3) and (4) and Section 4947(a)(1) trusts must complete these columns. 

• Should organizations be required to complete Part II in accordance with Statement of 
Position 98-2 of the American Institute of Certified Public Accountants, Accounting for 
Costs of Materials and Activities of Not-for-Profit Organizations and State and Local 
Government Entities that Include Fund-Raising (“SOP 98-2”)?  Alternatively, should it 
be mandatory only for certain Form 990 filers, such as filers whose assets exceed a 
certain dollar limit? 

• Should the Service make any other reporting changes that could provide the Service, the 
states, and the public with additional information about fundraising practices? 

As the Service notes in Announcement 2002-87, organizations other than those 
currently required to complete columns (B), (C) and (D) of Part II, such as Section 501(c)(5), (6), 
(8) and (10) organizations, may be subject to state charitable solicitation laws that require 
reporting of their charitable solicitation activities.  This is the case in New York State, for 
example.  We agree with the Service that, to the extent that state regulators do or would permit 
organizations under their jurisdictions to use Form 990 to satisfy existing or proposed state and 
local requirements regarding the reporting of fundraising expenses, expanding the set of 
organizations required to complete columns (B), (C) and (D) of Part II to include other types of 

                                                 
2 In 1977, the Service internally debated whether it had the discretionary authority under Section 

6033(a)(2)(B) to raise the gross receipts level from $5,000 to $10,000 for organizations 
excepted from filing annual information returns under Section 6033(a)(2)(A)(ii) of the 
Code.  See generally, Gen. Couns. Mem. 37,034 (March 8, 1977).  While the Acting 
Chief Counsel ultimately concluded that the Commissioner did have the discretionary 
authority to raise the gross receipts threshold, after previously concluding that the 
Commissioner did not have the discretionary authority to do so, the Acting Chief Counsel 
noted that the Commissioner must have a reasonable basis for doing so.  While not 
directly analogous, we believe that the Commissioner's discretionary authority in Section 
6033(b)(14) should likewise be invoked only after careful consideration. 
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organizations that conduct fundraising could minimize overall taxpayer burden.  However, the 
instructions to Form 990 should make it clear that completing columns (B), (C) and (D) of Part II 
is required only of an organization that conducts fundraising activities. 

SOP 98-2 establishes standards for accounting for costs of certain activities by 
not-for-profit organizations and governmental entities that solicit contributions.  Not-for-profit 
organizations and governmental entities that solicit contributions and prepare audited financial 
statements in accordance with United States generally accepted accounting principles (“U.S. 
GAAP”) should follow SOP 98-2.  SOP 98-2 requires the costs of a “joint activity” – an activity 
that is part of an organization’s fundraising program and also has elements of another functional 
category (such as program or management and general) – to be reported entirely as fundraising 
costs unless the joint activity meets the criteria of “purpose,” “audience” and “content” (as those 
terms are defined in SOP 98-2) in a manner that demonstrates that the activity supports the 
organization’s non-fundraising functions.  The SOP says that the method of allocating joint costs 
should be rational and systematic, but does not prescribe or prohibit particular allocation 
methods. 

The Service has presented two reasons for the use of SOP 98-2 for the completion 
of Part II of Form 990:  (1) doing so would ensure greater uniformity in reporting of fundraising 
expenses, which would allow for better comparison of those expenses among organizations; and 
(2) doing so would bring Form 990 reporting closer to an organization’s audited financial 
statement.  As stated, these two reasons imply that it is the Service’s view (1) that readers of the 
Form 990 who are interested in learning about the proportion of resources that exempt 
organizations spend on fundraising would benefit from the application of uniform standards to 
reporting of fundraising expenses; and (2) that organizations that prepare audited financial 
statements in accordance with U.S. GAAP should apply the same standards used in their audited 
financial statements to Form 990, at least with respect to the reporting of joint costs.  We agree 
with both of these statements.  However, these two statements do not necessarily support the 
conclusion that all organizations that complete Part II of Form 990 should be required to follow 
SOP 98-2.  For example, many smaller organizations may file Form 990 but do not prepare 
audited financial statements.  These organizations may find it difficult to comply with this 
requirement without additional guidance.  At a minimum, they would need specific instructions 
that explain the SOP’s “purpose,” “audience” and “content” criteria.   

The Service’s suggestion in Announcement 2002-87 that the requirement to 
follow SOP 98-2 might be limited to Form 990 filers whose assets exceed a certain dollar limit 
indicates that the Service is aware that this requirement may be burdensome to smaller 
organizations, which may not prepare audited financial statements.  We believe that setting an 
asset threshold is not the optimal solution to this problem.  Given the variety of reporting 
requirements under state charitable solicitation laws,3 it creates the possibility of inconsistent 

                                                 
3 For example, in New York, audited financial statements are required to be filed by 

organizations with revenue and support exceeding $250,000.  (This threshold was 
recently increased from $150,000.)  However, in Pennsylvania, audited financial 
statements are required to be filed by organizations that receive gross annual 
contributions in excess of $100,000.   



Internal Revenue Service  -4- 

1140401.1   

reporting requirements at the state and federal levels if the asset threshold set for the Form 990 is 
lower than a requirement under state charitable solicitation laws for filing audited financial 
statements with state regulators.  Rather than setting an asset threshold, the requirement to follow 
SOP 98-2 on Form 990, if it is adopted, should be mandatory only for filers that already prepare 
audited financial statements (either voluntarily or as required by state law).  This approach would 
accomplish the Service’s goal of consistent reporting of joint costs on the Form 990 and the 
audited financial statement without creating an additional burden for organizations that do not 
already prepare audited financial statements. 

Section 527 Political Organizations 

• Should the Service require Section 501(c)(4), (5) and (6) and Section 527 organizations 
to complete all or part of Schedule A, in particular, Parts I, II and VII? 

• Should the Service add a new part to Form 990 for reporting fund transfers and 
transactions between Section 501(c)(4), (5) or (6) organizations and Section 527 
organizations?  If so, should it include the same information collected in Part VII of 
Schedule A or only the information collected in question 51 of Schedule A? 

• Should the Service move Part VII of Schedule A to the Form 990 and require all Section 
501(c)(3), (4), (5) and (6) organizations, Section 527 organizations and Section 
4947(a)(1) trusts that are not private foundations to complete it? 

The Service states in Announcement 2002-87 that these proposals were developed 
in response to the “concern [that] has been raised about affiliations and potential transfers of 
funds between Section 527 organizations and other exempt organizations.”   

Unlike Section 501(c)(3) organizations, Section 501(c)(4), (5) and (6) 
organizations are not subject to an absolute prohibition against political campaign activities.  
They may establish, contribute to, and engage in other transactions with Section 527 
organizations, so long as political campaign intervention does not become their primary activity.  
In addition, Section 501(c)(4), (5) and (6) organizations are already required to report their 
political and lobbying expenditures on lines 81 and 85 of Form 990, and Section 527 
organizations are required to report affiliated organizations on Form 8871, Political Organization 
Notice of Section 527 Status.  The Service may be concerned that under the current reporting 
requirements, the Service has not been able to identify those Section 501(c)(4), (5) and (6) 
organizations that are conducting political campaign intervention as their primary activities.   

We acknowledge that it may be appropriate to revise the Form 990, or otherwise 
modify reporting requirements, to obtain this information.  We are not certain, however, that the 
Service’s proposed changes to the Form 990 will accomplish this objective or that, as noted in 
the introduction to this letter, the information obtained through these proposed changes would 
truly advance disclosure principles as required by Section 6033(b)(14). 

As written, the Service’s first and third proposals in this section – to require 
Section 501(c)(4), (5) and (6) and Section 527 organizations to complete all or part of Schedule 
A, either as a separate schedule or as part of the Form 990 – would result in the reporting of 
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affiliations and transfers among all these types of organizations, not just between Section 527 
organizations and other exempt organizations.  If the Service is interested in obtaining 
information about transfers and transactions with Section 527 organizations, requiring other 
exempt organizations to report transfers and transactions with non-Section 527 organizations 
would not meet this objective.   

The Service’s second proposal – to add a new part to Form 990 for reporting fund 
transfers and transactions between Section 501(c)(4), (5) and (6) and Section 527 organizations – 
would be more likely to provide the Service with the information it seeks.  Section 527 
organizations are already required to report their affiliated organizations on Form 8871.  
Therefore, we recommend that, if this proposal is adopted, the new part to Form 990 should 
include only the information collected in question 51 of Schedule A (regarding fund transfers 
and transactions), and not question 52 (regarding affiliations), and that the question be limited 
specifically to transfers and transactions with Section 527 organizations, and not other Section 
501(c)(4), (5) and (6) organizations. 

Foreign Grants 

• Should a separate schedule of grants to foreign organizations be required? 

• Should domestic charities conducting foreign activities be required to provide more 
specific information about the flow of funds involved in these activities, or about the 
recipients of these funds? 

• Should transactions other than grant-making, such as sales or leases where funds flow 
outside the United States, also be more extensively reported? 

As the Service notes in Announcement 2002-87, currently, grants by Section 
501(c)(3) organizations that are not private foundations to other organizations (including foreign 
organizations) and scholarship, fellowship and research grants to individuals are reported on line 
22 of Form 990.  The filer must attach a schedule listing the name and address of the recipient 
and the class of activity furthered by the grant.  Other payments to individuals are reported on 
line 23.  The schedule for this line does not include the names of the individual recipients or 
whether the funds were transferred outside the United States. 

By comparison, a private foundation that exercises expenditure responsibility in 
accordance with Section 4945(h) is required to report grants to foreign organizations separately 
on attachments to Form 990-PF as part of the expenditure responsibility record-keeping and 
reporting process.  A private foundation that makes a good faith determination that a foreign 
organization is the equivalent of a public charity pursuant to Treas. Reg. § 53.4945-5(a)(5) (an 
“equivalency determination”) is not required to exercise expenditure responsibility and therefore 
is not required to report a grant to that organization. 

Private foundations are required to exercise expenditure responsibility or make an 
equivalency determination with respect to their foreign grants pursuant to the Code and the 
Treasury Regulations.  In the absence of similar statutory or regulatory authority, public charities 
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should not be required to report their foreign grants in the same manner as private foundations.4  
Therefore, we recommend that any new requirements for reporting of foreign grants by public 
charities be clearly distinguishable from, and no more burdensome than, the requirements 
applicable to private foundations. 

As noted above, filers of Form 990 are currently required to list the names and 
addresses of organizations, including foreign organizations, that receive grants on the schedule 
for line 22.  Because foreign organizations are already listed on this schedule, we see no need for 
filers to list those organizations again on a separate schedule.  Although the Service did not 
specifically ask for comments on reporting of grants to individuals, we would also like to note 
our view that the privacy interests of individuals weigh heavily against Form 990 disclosure of 
the identities of individuals in foreign countries who receive charitable assistance. 

Organizations that conduct activities in countries where U.S. national security and 
foreign policy are an issue are currently subject to regulation by the Treasury Department’s 
Office of Foreign Assets Control (“OFAC”).  Although the embargo regulations administered by 
OFAC contain exemptions for humanitarian activities and the provision of informational 
materials in many embargoed countries, in some cases (for example, conducting humanitarian 
activities in Sudan or donating food to Iraq), organizations must apply for registration numbers 
or specific licenses.  The purpose of the sanctions and licensing regime administered by OFAC is 
to identify and block transactions with countries, organizations and individuals associated with 
terrorism. 

While we fully support efforts to eliminate the flow of funds to terrorists, we are 
not certain that more extensive reporting on the Form 990 of foreign activities or non-grant 
transactions would be the most efficient and effective tool to use in this case.  There may be 
avenues other than the Form 990 through which additional reporting could be required.  For 
example, generally, a foreign person is subject to U.S. tax on its U.S. source income.  The tax is 
generally withheld from the payment made to the foreign person from the U.S. organization.  
Accordingly, many tax exempt organizations are currently reporting payments made to foreign 
persons under existing rules (e.g., on Forms 1042 and 1042-S).  Imposing an additional 
compliance burden of reporting payments to foreign individuals on the Form 990 filer when the 
information may be sought through other channels is not the ideal method to achieve the 
intended purpose of disrupting the financing of terrorism. 

We are also concerned about the overbreadth of a requirement to report sales or 
leases where funds flow outside the United States:  for example, would it require the reporting of 
every purchase by a museum of artwork from a foreign owner?  The Service should consider 
whether the resources are available to review what is likely to be a very large number of reported 

                                                 
4 We note that, under the standards set in Rev. Rul. 66-79, 1966-1 C.B. 48, a public charity is 

required to exercise “control and discretion” over the use of funds it grants to foreign 
organizations.  A private foundation, on the other hand, is required by Section 4945(h) to 
“exert all reasonable efforts” to ensure that the funds it grants are used solely for exempt 
purposes. 
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transactions, and the likelihood that a review of such reports would yield useful information 
about the flow of funds to terrorists. 

Subsequent to the publication of Announcement 2002-87, the Treasury 
Department released a set of “voluntary best practices guidelines” that are intended to reduce the 
likelihood that charitable funds will be diverted to terrorist organizations (the “Guidelines”).5  
Although the Treasury Department has not requested comments on the Guidelines at this time, 
we believe it is appropriate to include some remarks on the Guidelines here. 

In general, we support the Treasury Department’s suggestion that charities 
perform reasonable due diligence to protect against the improper use of their funds by foreign 
recipient organizations.  It may even be the case that appropriate “best practices” for foreign 
grantmaking would involve a more detailed review of potential grantees than would be required 
under federal or state laws, or (for those organizations for which it is relevant) U.S. GAAP.  
However, the extensive review process recommended in the Guidelines – which includes 
obtaining information about the financial institutions with which a foreign organization does 
business, verifying that the organization does not appear on lists of terrorist organizations 
maintained by the Treasury Department, the Department of Justice, the United Nations and the 
European Union (not all of which may be available on the Internet) and collecting the names and 
addresses of subcontractors used by the foreign organization – is likely to be extremely 
burdensome and impractical for many charities.6  We encourage the Service to consider 
alternatives to the Guidelines as the Service formulates its approach to the problem of 
transactions that present a risk of the diversion of charitable funds. 

Corporate Responsibility 

• Whether exempt organizations should be required to disclose on Form 990 whether they 
have adopted conflicts of interest policies or have independent audit committees. 

• Whether non-charitable exempt organizations should be required to disclose information 
about transactions with substantial contributors, officers, directors, trustees and key 
employees similar to the disclosures required in Schedule A, Part III, Question 2. 

• Whether exempt organizations should be required to disclose on Form 990 any 
information in addition to that required in Schedule A, Part III, Question 2 about 
transactions or financial relationships with substantial contributors, officers, directors, 
trustees and key employees. 

                                                 
5 Press Release, Treasury Department Office of Public Affairs, Response to Inquiries from Arab 

American and American Muslim Communities for Guidance on Charitable Best Practices 
(Nov. 7, 2002) (available at http://www/ustreas.gov/press/releases/po3607.htm). 

6 For further discussion of the challenges posed to charities by the Guidelines, see Christine 
Harris, Guidelines for Charities on Terrorist Funding May Be Costly, Impractical, Say 
EO Reps, TAX NOTES TODAY, 2002 TNT 224-5 (Nov. 20, 2002). 
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• Whether there are any other changes to the Form 990 or other requirements that would 
increase public confidence in the integrity of exempt organization disclosures. 

We support the Service’s proposal to require disclosure by a Form 990 filer of the 
adoption (or failure to adopt) a conflict of interest policy.  Although many state laws governing 
not-for-profit corporations address the treatment of transactions in which directors and officers 
have conflicts of interests,7 we believe that it is good practice for exempt organizations to 
address this issue in their own governance documents.8  At a minimum, if an organization does 
not adopt a separate conflict of interest policy, its directors and officers should be made aware of 
the applicable statutes.  Requiring organizations to disclose whether they have adopted conflict 
of interest policies would encourage the adoption of such policies or the study of conflict of 
interest laws by the individuals affected by them.  We suggest that the disclosure requirement 
allow an organization that has not adopted a conflict of interest policy to explain why it has not 
done so,9 since an organization may not have adopted a conflict of interest policy because it has 
determined that the relevant state law provides sufficient guidance. 

However, we disagree with the Service’s proposal to require disclosure by all 
Form 990 filers of the existence (or absence) of an independent audit committee because it may 
be impractical for many Form 990 filers to establish such committees.  Organizations with small 
boards of directors may find it difficult to assemble a committee of the board consisting of 
persons who are both independent10 and capable of performing the financial analysis required of 
audit committee members, and organizations with smaller budgets may not prepare audited 
financial statements. 

Expanded disclosure of transactions and financial relationships11 between non-
charitable exempt organizations and their substantial contributors, officers, directors, trustees and 
                                                 
7 See, e.g., N.Y. Not-for-Profit Corporation Law § 715, Del. General Corporation Law § 144. 

8 In contrast to the Guidelines discussed in the previous sections, this is an example of a situation 
in which it may be appropriate for the Service to use reporting requirements to encourage 
the adoption of “best practices” that go beyond the statutory minimum. 

9 This is consistent with the position of the Sarbanes-Oxley Act, which, for example, allows 
corporations that have not adopted codes of ethics for senior financial officers to explain 
why they have not done so in the required disclosure. 

10 The Service did not define the term “independent” in this proposal.  For purposes of this 
discussion, we assume that an “independent” director would be someone who is not a 
“disqualified person” of the organization (as that term is defined in Section 4946(a)), 
other than by reason of being a director of the organization.  

11 Announcement 2002-87 only mentions “transactions,” and not “financial relationships,” in the 
proposal regarding disclosure by non-charitable organizations.  However, because the 
proposal refers in general to “the disclosures required by Schedule A, Part III, Question 
2,” we assume that it was the Service’s intention to have the disclosure cover both 
transactions and financial relationships. 
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key employees would be a helpful addition to the information currently reported by these 
organizations on Form 990 and is unlikely to be overly burdensome.  With respect to non-
charitable exempt organizations (other than Section 501(c)(4) organizations), we do not see a 
need to require disclosure of any information in addition to that required in Schedule A, Part III, 
Question 2.  However, it may be appropriate for Section 501(c)(3) and (c)(4) organizations to 
provide additional disclosure regarding any transactions they have engaged in with “disqualified 
persons” as defined in Section 4958.  This could be accomplished through a revision to Part VI, 
Question 89 of Form 990, which currently asks whether the organization engaged in an “excess 
benefit transaction” during the prior year, but does not ask whether the organization reviewed 
other transactions and determined that they were not excess benefit transactions. 

Finally, we note that a significant feature of the new legislation affecting business 
corporations is a requirement that senior officers publicly certify to the adequacy of their 
corporations’ financial control and reporting procedures.12  We strongly urge the Service not to 
adopt similar requirements for exempt organizations.  We are concerned that the prospect of 
liability for filing an inaccurate certification would deter qualified candidates from serving as 
directors and officers of nonprofit corporations. 

 

We welcome the opportunity to meet with appropriate representatives to discuss 
these comments in person and the possibility of testifying at appropriate public hearings if 
desired by the Service. 

Sincerely yours, 

M. Antoinette Thomas 
Chair 

                                                 
12 See § 302 of the Sarbanes-Oxley Act. 
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