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AN ACT to Amend Lien Law 
 

THE BILL IS APPROVED 
 
Dear Governor Pataki: 

 
I write, on behalf of the Construction Law Committee of the Association of the Bar of the 

City of New York, in support of the above-referenced Bill.  I understand that the Bill has passed 
both the Assembly and Senate and is now before you awaiting your signature to become law. 

 
The Construction Law Committee is comprised of lawyers who represent various 

members of the construction community in New York City, including the private and public 
sectors. We wish to support this effort to plug a gap in the rights provided under the Lien Law.  
The Bill addresses a particular type of private/public construction project where the current law 
does not provide lien rights or payment bond protection for the contractors, subcontractors, 
materialmen and workers who have provided work, labor, services or furnished materials for the 
improvement.  On a purely private, or a purely public, project such persons or entities have 
payment protection by the rights afforded them under the Lien Law.  However, hybrid 
private/public projects fall through a gap in the Lien Law and no similar protections are afforded. 

 
The prime example is where a private entity leases property from the State, City or public 

corporation and then constructs the building or facility on this property for the benefit of the 
private entity.  The Court of Appeals has held that the property is immune from mechanic’s liens 
because the underlying real property is owned by a public entity.  This is true even if the lien is 
limited to the private leasehold interest.  Also, since the improvement is a private venture, no 
public fund exists against which a public improvement lien may be filed.  Thus, no Lien Law 
protections are afforded to those benefiting the property. 
 

We agree with the industry groups which support the Bill that the legislature never 
intended for there to be no lien protection simply because a private developer constructs the 
project through a ground lease with the pubic entity. 

 
 
 



This Bill would require a payment bond be posted by the private developer which would 
provide all parties supplying labor or materials with some measure of protection against non-
payment and thus ameliorate to some degree their lack of lien rights. 

 
 We urge that this Bill be signed into law to serve the interests of the construction industry 
and the public at large. 

    
 Very truly yours, 
 
 
    
 Howard M. Rosen 
 Chair 
  Construction Law Committee 
 Association of the Bar of the City of  
 New York 


